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Cancellation of Debt Relief in the
American Recovery and Reinvestment Act of 2009

On February 17, 2009, in Denver, Colorado, President Obama signed into law the American
Recovery and Reinvestment Act of 2009 (the "ARRA"). The ARRA is one of the largest pieces
of legislation in U.S. history.

One of the most significant tax incentives for businesses is a deferral of cancellation of debt
income ("CODI") from the reacquisition of a debt instrument. Members of the firm's Government
Relations Group were instrumental in obtaining the CODI relief that was enacted as part of
ARRA. It has been hailed by business leaders and chambers of commerce as a critical tool to
the economic recovery.

Under prior law, if a taxpayer or a related party acquired debt of the taxpayer at a discount, the
taxpayer would immediately recognize ordinary income equal to the amount of the debt
discharged, absent a statutory exclusion. ARRA allows certain businesses to defer the
recognition of income arising from discharge of indebtedness.

The deferral is available for any debt instrument issued by a corporation or issued by any other
person in connection with the conduct of a trade or business by such person. For purposes of
the provision, a "debt instrument” is broadly defined to include any bond, debenture, note,
certificate or any other instrument or contractual arrangement constituting indebtedness.

The debt instrument must be reacquired in 2009 or 2010 by the debtor (or a related party) which
issued (or otherwise is the obligor under) the debt instrument. The debt can be acquired for
cash, in exchange for another debt instrument, in exchange for corporate stock or a partnership
interest or the contribution of the debt instrument to capital. If acquired for another debt
instrument which has original issue discount (OID), deductions with respect to the OID are
generally deferred to the periods that the CODI is included in income.

If elected by the taxpayer the CODI is deferred until 2015 and then included in gross income
ratably over the next 5 years. The election must be made by including a statement with the tax
return for the year in which the debt was reacquired. In the case of a partnership, corporation or
other pass through entity, the election is made at the entity level. If the election is made, other
exclusions to CODI do not apply to the debt instrument.

CODI and any related deduction for OID that is deferred by an electing taxpayer (and has not
previously been taken into account) generally is accelerated and taken into income in the
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taxable year in which the taxpayer: (I) dies, (2) liquidates or sells substantially all of its assets
(including a title 11 or similar case), (3) ceases to do business, or (4) is in similar circumstances.
In the case of a pass thru entity, CODI is accelerated if the holder disposes of its interest in the
entity.

There are special rules for partnerships prescribing how any income or deduction deferred
under the provision is to be allocated among partners. Additionally, there is a special rule to
shield partners from gain arising from a decrease in a partner's share of liabilities as a result of
the discharge of debt. Any decrease in liabilities is taken into account by the partner at the same
time, and to the same extent, as the CODI is recognized.

This document is intended to provide you with general information about the Emergency Economic Stabilization Act of 2008. The contents of this
document are not intended to provide specific legal advice. If you have any questions about the contents of this document or if you need legal advice
as to an issue, please contact the attorney listed below or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be
considered advertising in some jurisdictions.
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